165.08 SUPPLEMENTARY DISTRICT REGULATIONS.  Subject to Section 165.07, the following provisions regulations, or exceptions shall apply equally to all districts except as hereinafter provided:

1.
Visibility at Intersection.  On a corner lot in any district except the C-1 Commercial – Central Business District, no fence, wall, hedge, or other planting or structure that will obstruct vision between a height of  two (2) feet and ten (10) feet above the center line grades of the intersecting streets shall be erected, placed or maintained within the triangular area formed by connecting the right-of-way lines at points which are twenty-five (25) feet distant from the intersection of the right-of-way lines, and measured along the right-of-way lines.

2.
Accessory Buildings.  No accessory building shall be erected in any required front yard and no separate accessory buildings shall be erected within five (5) feet of any main buildings or within five (5) feet of a rear and or side lot line.



1.
Accessory buildings on skids shall require a building permit.

2.
The total combined square footage of any accessory building or buildings shall not exceed the total square feet of the principal structure.

3.
The height of any accessory building shall not exceed the height of the principal structure.

3.
More the One Principal Structure on a Lot.  In any district, more than one (1) principal structure housing a permitted principal use may be erected on a single lot provided that the area, yard and other requirements of this ordinance shall be met for each structure; as though it were on an individual lot.

4.
Height Regulation Exception.  The height limitations contained in the Schedules of District Regulations do not apply to grain storage bins, grain elevators, feed mills, or to spires, belfries, cupolas, chimneys, antennas, water tanks, ventilators, elevator housing or other structures placed above the roof level and not intended for human occupancy.

5.
Use of Public Right of Way.  No portion of the public road, street or alley right of way shall be used, or occupied by an abutting use of land or structures for storage or display purposes, or to provide any parking or loading space required by this ordinance, or for any other purpose that would obstruct the use or maintenance of the public right-of-way.

6.
Proposed Use Not Covered in Ordinance.  Any proposed use not covered in this ordinance as a permitted use or special exception shall be referred to the Planning and Zoning Commission for a recommendation as to the proper district in which such use should be permitted and the ordinance amended as provided in Section 165.09 before a permit is issued for such proposed use.

7.
Buildings to Have Access.  Every building hereafter erected or structurally altered, shall be on a lot or parcel having a frontage on a public street or road.

8.
Mobile Homes or Trailers.  Mobile homes occupied as a permanent or temporary place of residence shall be located only in an approved mobile home park or mobile home subdivision.

9.
Fencing and Shrubbery.  

1.
No solid construction fence or any form of shrubbery on a lot line or within three (3) feet of said lot line shall exceed the following specific requirements:

A.
Front lot line – maximum height shall not exceed four (4) feet above the ground level at a mature stage of growth.

B.
Side lot line – maximum height shall not exceed six (6) feet above the ground level at a mature stage of growth.

C.
Rear lot line – maximum height shall not exceed six (6) feet above the ground level at a mature stage of growth.


2.
Within the buildable area of a rear yard, a solid construction fence




or shrubbery shall not exceed a height of:




A.
Ten (10) feet in A-1, C-1, C-2, I-1, and I-2




B.
Six (6) feet in R-1, R-2, and R-3

3.
On any corner lot, or lot abutting on an alley, no fence or other structure shall be erected and no foliage or shrubbery shall be planted or maintained to a height of more than three (3) feet above the ground.  No foliage or shrubbery, lawn ornaments, statues or berms shall be planted or maintained, and no fence shall be constructed in such a manner which will materially obstruct the view of the drivers of vehicles approaching a street intersection or an alley approach to a street.  Mature trees situated within 30 feet of any intersection or two streets or an alley and a street shall be trimmed up at least ten (10) feet from the ground.

4.
The use of barbed wire in the city limits is prohibited, except in Agricultural districts (A-1) by permission of the commission.

10.
Required Off-Street Parking.  Off-street parking spaces shall be provided and observe all required yard spaces and be maintained in satisfactory condition by the property owner for each building or use hereafter erected, enlarged, or altered in any District in accordance with the minimum requirement as listed for each District.

11.
Locating Parking Space in Front Yard.  Off-street parking space may be located within the required front yard in any C-2 or I-1 District, provided such space is fifty (50) feet or more away from any “R” District.  No off-street parking is permitted in the front yard of any “R” District, except upon a regularly constructed, duly authorized driveway.

12.
Off-Street Loading.  On the same lot with every building or part thereof hereafter erected, established, or enlarged and occupied in such a way as to involve the receipt or distribution by vehicles of materials or merchandise, there shall be provided and maintained adequate space other than required yard space for standing, loading, and unloading in order to avoid undue interference with public use of the street or alley, except in the C-1 Central Business District.

165.09 APPLICATION OF DISTRICT REGULATIONS.  Subject to Section 165.07, the regulations and restrictions of this ordinance shall apply as follows:

1.
Regulations to be Uniformly Applied.  The regulations set by this ordinance shall apply uniformly to each class or kind of structure or land, and particularly within each district, except as hereinafter provided.

2.
All Uses and Structures to Conform.  No building, structure, or land shall hereafter be used or occupied, and no building, or structure or part thereof shall hereafter be erected, constructed, reconstructed, moved, or structurally altered unless in conformity with all of the regulations herein specified for the district in which it is located.

3.
Height, Density, or Yards Shall Not be Violated.  No building or other structure shall hereafter be erected or altered to exceed the height, to accommodate or house a greater number of families, or to have narrower or smaller rear yards, front yards, side yards, or other open spaces, than herein required or in any other manner contrary to the provisions of this ordinance.

4.
Separate Yards, Open Space and Off-Street Parking Required.  No part of a yard, other than open space or off-street parking or loading space required about or in connection with any building for the purpose of complying with this ordinance shall be included as part of a yard, open space, or off-street parking or loading space similarly required for any other building.

5.
Minimum Yards and Lot Areas May Not Be Reduced.  No yard or lot existing at the time of passage of this ordinance shall be reduced in dimension or area below the minimum requirements set forth herein.  Yards or lots created after the effective date of this ordinance shall meet at least the minimum requirements established by this ordinance.

6.
New Areas.  All territory which may hereafter become a part of the incorporated area of the City through annexation shall be classified in the A-1 Limited Agriculture, until otherwise classified, provided, however, that the Planning and Zoning Commission may recommend the appropriate district classification prior to such territory becoming a part of the City, and upon holding of a public hearing and approval by the Council, the territory upon becoming part of the community may immediately be classified.

165.10 NONCONFORMITIES.  Within the districts established by this ordinance or amendments that may later be adopted, there exist lots, structures, and uses of land and structures which were lawful before this ordinance was passed or amended, but which would be prohibited, regulated or restricted under the terms of this ordinance or future amendment.

Subject to Section 165.07, it is the intent of this ordinance to permit these nonconformities to continue until they are removed.  Such uses are declared by this ordinance to be incompatible with permitted uses in the districts involved.  It is further the intent of this ordinance that nonconformities shall not be enlarged upon, expanded or extended, nor be used as grounds for adding other structures or uses prohibited elsewhere in the same district. 

A nonconforming use of a structure, a nonconforming use of land, or a nonconforming use of a structure and land in combination shall not be extended or enlarged after passage of this ordinance by attachment on a building or premises of additional signs intended to be seen from off the premises, or by the addition of other uses of a nature which would be prohibited generally in the district involved  To avoid undue hardship, nothing in this ordinance shall be deemed to require a change in plans, construction or designated use of any building on which actual construction was lawfully begun prior to the effective date of adoption or amendment of this ordinance and upon which actual building construction has been diligently carried on.  Actual construction is hereby defined to include the placing of construction materials in permanent position and fastened in a permanent manner; except that where demolition or removal of an existing building has been substantially begun preparatory to rebuilding, such demolition or removal shall be deemed to be actual construction, provided that work shall be diligently carried on until completion of the building involved.  

165.11 NONCONFORMING LOTS OF RECORD.  In any district in which single-family dwellings are permitted, notwithstanding limitations imposed by other provisions of this ordinance, a single-family dwelling and customary accessory buildings may be erected on any single lot of record at the effective date of adoption or amendment of this ordinance.  This provision shall apply even though such lot fails to meet the requirements for area or width or both that are generally applicable in the district, provided that yard dimensions and other requirements not involving area or width, or both, of the lot shall conform to the regulations for the district in which such lot is located.  Variance of area, width, and yard requirements shall be obtained only through action of the Board of Adjustment.

165.12 NONCONFORMING USES OF LAND.  Where, at the effective date of adoption or amendment of this ordinance, lawful use of land exists that is made no longer permissible under the terms of this ordinance as enacted or amended, such use may be continued, so long as it remains otherwise lawful, subject to the following provisions:

1.
No such nonconforming use shall be enlarged nor increase nor extended to occupy a greater area of land than was occupied at the effective date of adoption or amendment of this ordinance.

2.
No such nonconforming use shall be moved in whole or in part to any other portion of the lot or parcel occupied by such use at the effective date of adoption or amendment of this ordinance.

3.
If any such nonconforming use of land ceases for any reason for a period of more than one (1) year, any subsequent use of such land shall conform to the regulations specified by this ordinance for the district in which such land is located.

165.13 NONCONFORMING STRUCTURES.  Where a lawful structure exists at the effective date of adoption or amendment of this ordinance that could not be built under the terms of this ordinance by reason of restrictions on area, lot coverage, height, yards or other characteristics of the structure or its location on the lot, such structure may be continued for as long as it remains otherwise lawful, subject to the following provisions:


1.
No such structure may be enlarged or altered in a way which increases its 



non-conformity.  

2.
Should such structure be destroyed by any means to an extent of more than 65% of its replacement cost at the time of destruction, it shall not be reconstructed except in conformity with the provision of this ordinance.  Replacement structure must be built within twelve (12) months of the original date of loss.

 165.14 NONCONFORMING USES OF STRUCTURES   If a lawful use of a structure, or of structure and premises in combination, exists at the effective date of adoption or amendment of this ordinance, that would not be allowed in the district under the terms of this ordinance, the lawful use may be continued so long as it remains otherwise lawful, subject to the following provisions:

1.
No existing structure devoted to a use not permitted by this ordinance in the district in which it is located shall be enlarged, extended, constructed, reconstructed, moved or structurally altered except in changing the use of the structure to a use permitted in the district in which it is located.

2.
Any nonconforming use may be extended throughout any parts of a building which were manifestly arranged or designed for such use at the time of adoption or amendment of this ordinance, but no such use shall be extended to occupy any land outside such building.

3.
If no structural alterations are made, any nonconforming use of a structure or structure and premises in combination may be changed to another nonconforming use provided that the Board of Adjustment, either by general rule or by making findings in the specific case, shall find that the proposed use is equally appropriate or more appropriate to the district than the existing nonconforming use.  In permitting such change, the Board of Adjustment may require appropriate conditions and safeguards in accord with the provisions of this ordinance.

4.
Any structure or structure and land in combination, in or on which a  nonconforming use is superseded by a permitted use shall thereafter conform to the regulations for the district in which such structure is located, and the nonconforming use may not thereafter be resumed.

5.
When a nonconforming use of a structure or structure and premises in combination is discontinued for six (6) consecutive months, the structure thereafter shall not be used except in conformity with the regulations of the district in which it is located.

6.
Where nonconforming use status applies to a structure and premises in combination, removal or destruction of the structure shall eliminate the nonconforming status of the land.

165.15 MAINTENANCE AND REPAIR TO NONCONFORMING STRUCTURES.  Nothing in this sections shall prohibit the maintenance and repair of nonconforming structures to keep such a structure in sound and safe condition, provided that no structural enlargement, extension, alteration or change shall be made to increase the degree of nonconformity.

No purchaser of a nonconforming property may claim unnecessary hardship.

165.16 USES UNDER EXCEPTION PROVISIONS NOT NONCONFORMING USES.  Any use for which a special exception is permitted as provided in this ordinance shall not be deemed a nonconforming use, but shall, without further action, be deemed a conforming use in such district.

165.17 ADDITIONAL USES AND STRUCTURES IN C-1 AND C-2.  Any use or structure that is permitted in either R-1 Single Family Residential or in R-2 Mixed Residential should also be permitted in the C-1 Central Business and C-2 Highway Commercial.
165.18 ADMINISTRATION AND ENFORCEMENT.  An Administrative Officer designated by the Mayor shall administer and enforce this ordinance.  They may be provided with the assistance of such other persons as the Mayor may direct.  If the Administrative Officer shall find that any of the provisions of this ordinance are being violated, they shall notify in writing the person  responsible for such violations, indicating the nature of the violation and ordering the action necessary to correct it.  They shall order discontinuance of illegal buildings or structures or of additions, alterations, or structural changes, thereto; discontinuance of any illegal work being done; or shall take any other action authorized by this ordinance to insure compliance with or to prevent violation of its provisions.

165.19 APPEALS FROM DECISION OF ADMINISTRATIVE OFFICER.  Appeals from any decision of the Administrative Officer may be taken to the Board of Adjustment as provided in Section 165.30.
165.20 INTERPRETATION OF PROVISIONS.  In their interpretation and application, the provisions of this ordinance shall be held to be minimum requirements, adopted for the promotion and protection of the public health, safety, morals and general welfare.  Wherever the requirements of this ordinance are at variance with the requirements of any other lawfully adopted rules, regulations, ordinance, deed restrictions or covenants, the most restrictive or that imposing the higher standards shall govern.

165.21 VIOLATION AND PENALTIES.  Any person, firm or corporation who shall violate or fail to comply with the provisions of this ordinance shall be guilty of a serious misdemeanor and upon conviction shall be fined not more than one hundred dollars ($100.00) and shall pay all costs and expenses involved in the prosecution of the violation.  Each day such violation continues shall constitute a separate offense.

165.22 SEPARATE OFFENSES MAY BE CHARGED.  The owners or tenant of a building, structure, land or part thereof and any architect, builder, contractor, agent, or other person who commits, participates in, assists in or maintains a violation may each be charged with a separate offense and upon conviction, suffer the penalties herein provided.

165.23 OTHER REMEDIES.  Nothing herein contained shall prevent the Council or its agents from taking other lawful action as is necessary to prevent or remedy any violation.

165.24 CONSTRUCTION COMPLIANCE CERIFICATE.  In order to secure compliance with all provision of this chapter, a construction compliance certificate is required:

1.
Construction Compliance Certificate.  A construction compliance certificate shall be obtained from the administrative officer before any building or structure  shall be erected, constructed, reconstructed, or structurally altered to increase the exterior dimensions, height, or floor area, or remodeled to increase number of dwelling units or accommodate a change in use of the building and/or premises or part thereof.  The construction compliance certificate shall state that the proposed construction complies with all provisions of this chapter and no subsequent modifications shall be made to plans or to actual construction.

2.
Suspension or Revocation.  The administrative officer may suspend or revoke a certificate if issued in error or on the basis of incorrect information supplied, or in violation of any ordinance or regulation or any of the provision of the City Codes, or as provided in this section.

3.
Expiration.  Every construction compliance certificate issued by the administrative officer under the provisions of this chapter shall expire by limitation and become null and void, if the building or work authorized by such certificate is not commenced within one hundred eighty days from the date of such certificate, or if the building or work authorized by such commenced for a period of one hundred eighty (180) days.  Upon expiration, the administrative officer shall revoke the certificate.

4.
Before the work can be recommenced, a new construction compliance certificate may be obtained buy only upon payment of a new certificate fee and approval by the City Council, provided no changes have been made, or will be made in the original plans and specifications for such work, and provided further, that the project has not been dormant for a period exceeding one (1) year.

5.
Notwithstanding the foregoing, any certificate holder may apply for an extension of time within which he may commence work under that certificate when he is unable to commence work within the time required by this section for good and satisfactory reasons.  The application for extension shall be made to the City Council and the City Council may extend the time for action by the certificate holder for a period not exceeding one hundred eighty (180) days, upon written certification by the certificate holder showing that circumstances beyond the control of the certificate holder had prevented action from being taken.  No certificate shall be extended more than once.

165.25 OCCUPANCY COMPLIANCE CERTIFICATE.  Subsequent to the effective date of this chapter, no change in the use or occupancy of land nor any change in use or occupancy in an existing building, other than for single-family dwelling purposes, shall be made, nor shall any new building be occupied for any purpose other than a single-family dwelling until an occupancy compliance certificate has been issued by the administrative officer.  Every occupancy compliance certificate shall state that the new occupancy complies with all provisions of this chapter and no subsequent modifications shall be made to the occupancy, use or method of operation that would be in violation of this chapter.

165.26 APPLICATION FOR COMPLIANCE CERTIFICATES.  Applications for compliance certificates shall be made prior to beginning construction or assuming occupancy on fully completed application forms obtained from the administrative officer, accompanied by such plans and information necessary to determine that the proposed construction or occupancy complies with all applicable provisions of this chapter.

165.27 FEES.  The administrative officer is directed to issue a construction compliance certificate and/or occupancy compliance certificate as required by this chapter in accordance with the following fee structure:

1.
Fences, Decks, Signs and alterations to roofs that change the overall extension of the roof line - $15.00


2.
Garages and Additions - $25.00


3.
Single Family Residential - $50.00


4.
House with attached garage - $75.00


5.
Commercial, Industrial or Multi-family Residential - $75.00


6.
Change In Use/Occupancy Compliance Certificate - $50.00

165.28 BOARD OF ADJUSTMENT CREATED.  A Board of Adjustment is hereby established.  The Board shall consist of (5) members to be appointed by the Mayor for a term of five (5) years except that when the Board shall first be created one member shall be appointed for a term of five (5) years, one for a term of four (4) years, one for a term of three (3) years, one for a term of two (2) years, and one for a term of one (1) year.  Members of the Board of Adjustment may be removed from office by the council for cause upon written charges and after public hearing.  Vacancies shall be filled by the Council for the unexpired term of the member.

165.29 PROCEEDINGS OF THE BOARD OF ADJUSTMENT.  The Zoning Board of Adjustment shall have the following rules of procedure:


1.
All Members of the Board shall serve without compensation.

2.
The City Clerk shall serve as Secretary of the Board.  In the Absence of the Secretary, the Chairman of the Board may appoint one of the members of the Board to act as Secretary Pro Tem for the meeting.  The Board shall have the power to call on any City Department or Officer for assistance in the performance of its duties, and it shall be the duty of such Department or Officer to render such assistance as may reasonably be required.  The Board shall also receive and consider recommendations submitted by the Planning Commission.

3.
The Board may adopt, from time to time, subject to the approval of the City Council, such rules and regulations as it may deem necessary to carry into effect the provisions of this Ordinance.

4.
The Board shall annually elect its own chairman at the first meeting on or after January 1 of each year.  Such chairman, or in his absence, the acting chairman may administer oaths and compel the attendance of witnesses.  There shall be a fixed place of meeting and all meetings shall be open to the public.  The presence of three (3) members shall be necessary to constitute a quorum.  The concurring vote of the three (3) members shall be necessary on all matters upon which it is required to pass under the provisions of this Ordinance.

5.
The Secretary of the Board shall keep minutes of its proceedings, showing the vote of each member upon each question.  If a member is absent of fails to vote, the minutes shall indicate such fact.   The Board shall keep records of its examination and other official actions, which shall be on file in the Office of the City Clerk as a public record.

6.
The concurring vote of three (3) members of the Board shall be necessary to reverse any order, requirement, decision, or determination of the Administrative Officer or to decide in favor of the applicant on any matter upon which it is required to pass under this Ordinance; or to effect any variation of this Ordinance.  On all appeals, applications, and other matters brought before the Board, said Board shall inform, in writing, all the parties involved of its decisions, and the reasons therefore.

165.30 HEARINGS, APPEALS, NOTICE.  Appeals to the Board of Adjustment concerning interpretation or administration of this ordinance may be taken by any person aggrieved or by any officer or bureau of the governing body of the City affected by a decision of the Administrative Officer.  Such appeals should be taken within a reasonable time, not to exceed thirty (30) days, by filing with the Administrative Officer and with the Board of Adjustment, a notice of appeal specifying the grounds thereof.  The Administrative Officer shall forthwith transmit to the Board all papers constituting the record upon which the action appealed from was taken.  The Board of Adjustment shall fix a reasonable time for the hearing of appeal, give public notices thereof, as well as due notice to the parties in interest, and decide the same within a reasonable time.  At the hearing any party may appear in person or by agent or attorney.  A fee of $50.00 plus cost of notice and publication shall be paid to the Administrative Officer at the time the notice of appeal is filed, which the Administrative Officer shall credit to the City of Garnavillo.

165.31 STAY OF PROCEEDINGS.  An appeal stays all proceedings in furtherance of the action appealed from, unless the Administrative Officer from whom the appeal is taken certifies to the Board of Adjustment after the notice of appeal is filed with him, that by reason of facts stated in the certificate, a stay would, in his opinion, cause imminent peril to life and property.  In such case, proceedings shall not be stayed other than by a restraining order which may be granted by the Board of Adjustment or by a court of record on application, on notice to the Administrative Officer from whom the appeal is taken and on due cause shown.

165.32 POWERS AND DUTIES OF THE BOARD OF ADJUSTMENT.  The Board of Adjustment shall have the following powers and duties:

1.
Administrative Review:  To hear and decide appeals where it is alleged that there is error in any order, requirement, decision, or determination made by the Administrative Officer in the enforcement of this ordinance.

2.
Special Exceptions:  Conditions Governing Applications:  Procedures: To hear and decide only such special exceptions as the Board of Adjustment is specifically authorized to pass on by the terms of this ordinance; to decide such questions as are involved in determining whether special exceptions should be granted and to grant special exceptions with such conditions and safeguards as are appropriate under this ordinance, and to deny special exceptions when not in harmony with the purpose and intent of this ordinance.  A special exception shall not be granted by the Board of Adjustment unless and until:

1.
A written application for a special exception is submitted indicating the section of this ordinance under which the special exception is sought and stating the grounds on which it is requested.

2.
Prior to final Board of Adjustment action on any Special Exception, the Planning and Zoning Commission must review the request and recommend approval or denial.

3.
The names and addresses of all adjacent property owners of the exterior boundaries of the property for which the special exception is required indicating their approval or denial will be contacted by mail for the purpose of a courtesy notice of the public hearing.

4.
The public hearing shall be held.  Any party may appear in person, or by agent or attorney.  At least four (4) and no more than twenty (20) days (Code of Iowa, Chapter 362.3) notice of the time and place of hearing shall be published in a newspaper having general circulation in the City.

5.
The Board of Adjustment shall make a finding that it is empowered under the section of this ordinance described in the application to grant the special exception, and that the granting of the special exception will not adversely affect the public interest.

6.
The final decision shall include the findings of fact and the conclusions reached by the Board of Adjustment.  The decision must be in writing and include all conditions that may be associated with the decision.  The decision should not be a mere conclusion or statement.  Each decision shall be accompanied by specific finding of fact.  These findings should be related to the specific standards stating the ordinance which the applicant must satisfy.

In granting any special exception, the Board of Adjustment may prescribe appropriate conditions and safeguards in conformity with this ordinance.  Violation of such conditions and safeguards, when made a part of the terms under which the special exception is granted, shall be deemed a violation of this ordinance and punishable under Section 165.21 of this ordinance.  The Board shall prescribe a time limit within which the action for which the special exception is required shall be begun or completed, or both.  Failure to begin or complete, or both, such action within the time limit set shall void the special exception.

3.
Variances:  Conditions Governing Application; Procedures:  To authorize upon appeal in specific cases such variance from the terms of this ordinance as will not be contrary to the public interest where, owing to the special conditions, a literal enforcement of the provisions of this ordinance would result in unnecessary hardship.  A variance from the terms of this ordinance shall not be granted by the Board of Adjustment unless and until:


1.
A written application for a variance is submitted demonstrating:

(1)
That special conditions and circumstances exist which are peculiar to the land, structure, or building involved and which are not applicable to other lands, structures, or building in the same district.

(2)
That literal interpretation of the provisions of this ordinance would deprive the applicant of rights commonly enjoyed by other properties in the same district under the terms of this ordinance.

(3)
That the special conditions and circumstances do not result from the actions of the applicant.

(4)
The names and addresses of all adjacent property owners of the exterior boundaries of the property for which the variance is required indicating their approval or denial will be contacted by mail for the purpose of a courtesy notice of the public hearing.

(5)
That granting the variance requested will not confer on the applicant any special privilege that is denied by this ordinance to other lands, structures, or building in the same district.  No nonconforming use of neighboring lands, structures, or buildings in the same district, and no permitted use of land, structures or building in other districts shall be considered grounds for the issuance of a variance.

2.
The public hearing shall be held.  Any party may appear in person, or by agent or by attorney.  At least four (4) and no more than twenty (20) days (Code of Iowa, Chapter 362.3) notice of the time and place of hearing shall be published in a newspaper having general circulation in the City.

3.
The final decision shall include the finding of fact and the conclusions reached by the Board of Adjustment.  The decision must be in writing and include all conditions that may be associated with the decision.  The decision should not be a mere conclusion or statement.  Each decision shall be accompanied by specific findings of fact.  These findings should be related to the specific standards stating the ordinance which the applicant must satisfy.

4.
The Board of Adjustment shall further make a finding that the reasons set forth in the application justify the granting of the variance, and that the variance is the minimum variance that will make possible the reasonable use of the land, building or structure.

5.
The Board of Adjustment shall further make a finding that the granting of the variance will be in harmony with the general purpose and intent of this ordinance, and will not be injurious to the neighborhood, or otherwise detrimental to the public welfare.  In granting any variance, the Board of Adjustment may prescribe appropriate conditions and safeguards in conformity with this ordinance.  Violations of such conditions and safeguards, when made a part of the terms under which the variance is granted, shall be deemed a violation of this ordinance and punishable under Section 165.21 of this ordinance.  Under no circumstances shall the Board of Adjustment grant a variance to allow a use not permissible under the terms of this ordinance in the district involved, or any use expressly or by implication prohibited by the terms of this ordinance in said district.  

4. Classifications.  To classify commercial and industrial uses not specifically tested in this ordinance.

165.33 DECISIONS OF THE BOARD OF ADJUSTMENT.  In exercising the above-mentioned powers, the Board of Adjustment may, so long as such action is in conformity with the terms of this ordinance, reverse or affirm, wholly or partly, or may modify the order, requirement, decision, or determination as ought to be made and to that end shall have powers of the Administrative Officer from whom the appeal is taken.  The concurring vote of three members of the Board shall be necessary to reverse any order, requirement, decision or determination of the Administrative Officer, or to decide in favor of the applicant on any matter upon which it is required to pass under this ordinance, or to effect any variation in application of this ordinance.  

165.34 APPEALS FROM THE BOARD OF ADJUSTMENT.  Any person or persons, or any board, taxpayer, department, board or bureau of the community aggrieved by any decision of the Board of Adjustment may seek review of such decision of the Board of Adjustment may seek review of such decision of the Board of Adjustment by a court of record in the manner provided by the laws of the State and particularly by Chapter 414, Code of Iowa.

165.35 CHANGES AND AMENDMENTS.  The regulations imposed and the districts created by this ordinance may be amended from time to time by the Council, but no such amendment shall be made without public hearing before the Council and after a report has been made upon the amendment by the Planning and Zoning Commission.  At least four (4) and no more than twenty (20) days notice (Code of Iowa, Chapter 362.3) of the time and place of such hearing shall be published in a newspaper having general circulation in the city; and in no case shall the public hearing be held earlier than the next regularly scheduled council meeting following the published notice.  In case the Commission does not approve the change, or in the case of a protest filed with the Council against a change in district boundaries signed by the owners of twenty (20) percent or more either of the area of the lots included in such proposed change or of those immediately adjacent thereto, such amendment shall not be passed except by the favorable vote of three-fourths (3/4) of all the members of the Council.  

165.36 APPLICATION FOR CHANGE OF ZONING DISTRICT BOUNDARIES.  Any person may submit to the Council, an application requesting a change in the zoning district boundaries as shown on the official Zoning Map.

1.
Such application shall be filed with the Administrative Officer accompanied by a fee of $50.00 plus notice and publication costs, and shall contain the following information:


1.
The legal description and local address of the property.

2.
The present zoning classification and the zoning classification requested for the property.


3.
The existing use and proposed use of the property.

4.
The names and addresses of the adjoining property owners of the property for which the change is requested.

5.
A statement of the reasons why the applicant feels the present zoning classification is no longer valid.

6.
A plat showing the locations, dimensions and use of the applicant’s property and all adjacent property, including streets, alleys, railroads, and other physical features.

7.
A plan showing:


(1)
Erosion and sediment control,


(2)
Protection of natural vegetation cover,


(3)
Open space requirements,


(4)
Perimeter fences, and 

(5)
Protecting the integrity of existing drainage areas and/or tiles.  All fees shall be deposited to the General Revenue fund of the City.   Failure to approve the requested change shall not be deemed cause to refund the fee to the applicant.

2.
Upon receipt of the application by the Administrative Officer a copy shall be forwarded immediately to the Planning and Zoning Commission for study and recommendation.  The Commission shall, prior to making a recommendation, determine the following:

1.
Whether or not the current district classification of the property to be rezoned is valid. 

2.
Whether there is a need for additional land zoned for the purpose requested.

3.
Whether the proposed change is consistent with the current land use plan, considering such factors as:

(1)
Whether the rezoning would result in a population density or development which would in turn cause a demand for services and utilities in excess of the capacity planned for the area.

(2)
Whether the rezoning would result in the generating of traffic in excess of the capacity of existing or planned streets in the vicinity.

4.
Whether there is an intent on the part of the applicant to develop the property to be rezoned diligently and within a reasonable time.

3.
The Commission shall report its determinations and recommendations to the Council within thirty (30) days from receipt of the application, except that when no report is issued within that time, the application will be deemed approved by the Commission.  The Council shall then call a public hearing as provided in Section 165.35.

CITY COUNCIL CONDITIONS.  Pursuant to Chapter 414.5, Code of Iowa, “an ordinance changing land from one zoning district to another zoning district or an ordinance approving a site development plan, a City Council may impose conditions on a property owner which are in addition to existing regulations if the additional conditions have been agreed to in writing by the property owner before the public hearing required under this section or any adjournment of the hearing.  The condition must be reasonable and imposed to satisfy public needs which are directly caused by the requested change.

SEPARABILITY CLAUSE.  Should any section or provision of this ordinance be declared by the courts to be invalid or unconstitutional, such decision shall not affect the validity of the ordinance as a whole, or any part thereof other than the part so declared to be invalid or unconstitutional.

REPEAL OF CONFLICTING ORDINANCES.  All ordinance or parts of ordinances in conflict with this zoning ordinance or inconsistent with the provision of this ordinance, are hereby repealed to the extent necessary to give this ordinance full force and effect.

SECTION II.

If any section, provision, or part of this ordinance shall be adjudged invalid or unconstitutional, such adjunction shall not affect the validity of this ordinance as a whole or any section, provision, or part thereof not adjudged invalid or unconstitutional.  Any provision of the Garnavillo Code of Ordinances or other City ordinances in conflict with this Ordinance are hereby repealed.

SECTION III.
This ordinance shall be effective upon its passage and publication as required by law.

PASSED AND APPROVED This ______day of ____________________, 2006

_____________________________________

Mark Priebe, Mayor

ATTEST:

___________________________________

Lynette L. Sander, City Clerk
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